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SOFTWARE ESCROW AGREEMENT 

 
 
 As of      (“Effective Date”), this Software Escrow Agreement (“Agreement”) is 
entered into by and between        a (insert state of incorporation)                    
  corporation, located at                
(“Licensor”);         a  (insert state of incorporation)  
  corporation, located at            
                                                    (“Licensee”); and      
   a  (insert state of incorporation)    corporation, located at     
              (“Escrow Agent”). 
 

WHEREAS, Licensor has entered into a  (insert title of license agreement)                       
with Licensee (“License Agreement”) in which Licensor has licensed software entitled {insert title of software and 
version number)                 ( “Software”) for use in accordance with the 
License Agreement; 

WHEREAS, the License Agreement requires Licensor and Licensee to enter into an Escrow Agreement with 
an escrow agent chosen by (insert party to choose agent)       (“Escrow 
Agent”) which provides for Licensor’s deposit of the source code for the Software. The License Agreement 
provides that, under circumstances to be specified in this Agreement, Licensee may obtain the escrowed Source 
Code for the purposes set forth herein for Licensee’s use as per the terms and conditions of the License 
Agreement. 

 NOW, THEREFORE, for good and valuable consideration, the receipt of which is hereby acknowledged and in 
consideration of the promises, mutual covenants and conditions contained herein, the parties agree as follows: 

1. Definition Of Source Code.  The source code (“Source Code”) to be stored by the Escrow Agent for 
Software consists of one copy of the full source code from which the particular Software implementation was 
compiled in machine-readable form on disk or magnetic tape media in ASCII format, and updates, enhancements 
or customizations as included by the License Agreement, with commentary and instructions to enable correct 
compiling and understanding of the Software. 
 
2. Deposit.  Within ninety (90) days of delivery of the Software, in accordance with the License Agreement, 
Licensor shall deliver to the Escrow Agent a sealed package certified by an authorized representative of Licensor 
to contain a complete set of the Source Code as defined in the section entitled  “Definition of Source Code”.   
 
3. Updates.  Licensor agrees to deliver to the Escrow Agent once each year following the year in which the 
initial deposit is made pursuant to the section entitled “Deposit”, a package certified by an authorized 
representative of Licensor to contain all additional or replacement items needed to keep the Source Code current 
with the then current version of the Software, including any customizations, enhancements or updates as 
included by the License Agreement. 
 
4. Receipt By Escrow Agent.  Licensor shall furnish to the Escrow Agent a packing list in triplicate describing 
each Source Code delivery hereunder.  The Escrow Agent shall issue a receipt for all Source Code received and 
forward copies of such receipts and packing lists to both Licensee and Licensor. 
 
5. Storage and Inspection of Materials.  The Escrow Agent shall establish under its control a receptacle for 
the purpose of storing the Source Code in safekeeping in an appropriate physical facility and shall allow the 
inspection of the Source Code (other than withdrawal of the Source Code in accordance with the terms) only 
upon written authorization from Licensor or Licensee or as otherwise directed by a final order of a court of 
competent jurisdiction; provided, however, that Licensee shall be entitled to not more than one inspection in any 
calendar year, and Licensor must be given at least ten (10) days’ written notice prior to such inspection.  Any 
inspection of the Source Code shall be in the presence of authorized representatives of Licensee, Licensor and 
the Escrow Agent; provided, however, that the required presence of the parties shall not delay the exercise of 
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inspection rights hereunder.  Access to the Source Code shall be permitted to authorized representatives of 
Escrow Agent to the extent necessary for Escrow Agent to perform its obligations pursuant to this Agreement. 
 
6. Records.  Escrow Agent agrees to keep complete written records of the activities undertaken and materials 
prepared and delivered to Escrow Agent pursuant to this Agreement.  Licensor and Licensee shall be entitled at 
reasonable times, during normal business hours and upon reasonable notice to Escrow Agent during the term of 
this Agreement, to inspect the records of Escrow Agent with respect to the Source Code.  Licensor shall be 
entitled upon reasonable notice to Escrow Agent and during normal business hours to inspect the facilities of 
Escrow Agent with respect to the physical status and condition of the Source Code. 
 
7. Term.  This Agreement shall remain in effect so long as the License Agreement is in effect.  Upon expiration 
of this Agreement, the portion, if any, of the Source Code not previously withdrawn by Licensee in accordance 
with the terms, shall be redelivered to Licensor and this Agreement shall thereupon terminate. 
 
8. Default By Licensor.  The following shall constitute an event of default by Licensor which give Licensee the 
right to receive the Source Code for the Software from the Escrow Agent pursuant to the section entitled  
“Delivery of Source Code to Licensee” :  (pick applicable defaults from list) 
 

a. Licensor ceases doing business and its business is not continued by another corporation or entity or is 
continued by another corporation or entity which Licensee for reasonably cause deems unsatisfactory; or 

 
b. Licensor becomes insolvent or a party to any bankruptcy or receivership proceeding or makes an 

assignment for the benefit of creditors;  
 
c. Licensor is in material breach of the License Agreement; or 

 
d. Licensor is in material breach of its maintenance obligations in the License Agreement. 
 

9. Delivery Of Source Code To Licensee. 
a. Upon the occurrence of one or more of the default events defined in the section herein entitled “Default 

by Licensor”, Escrow Agent agrees and is hereby specifically authorized to provide the Source Code for 
Software to Licensee upon written request by Licensee as outlined in this section. Prior to delivery of the 
relevant Source Code, (a) Licensee must have given written notice to Escrow Agent of the occurrence of 
default by Licensor, which notice shall specify the nature of the default; (b) Escrow Agent must have 
within five (5) business days transmitted a copy of the Licensee notice to Licensor; and (c) within twenty 
(20) days after receipt of the Licensee notice from Escrow Agent, Licensor must have failed to notify 
Escrow Agent in writing that Licensor disputes Licensee’s notice. 

 
b. If Licensor disputes Licensee’s notice of default, then within thirty (30) days subsequent to Licensee’s 

notice, Licensor must file written documentation with Escrow Agent, with a copy to Licensee, by an 
authorized representative of Licensor stating that no such default has occurred or that the default has 
been cured.  If Licensor fails to file such documentation, then Escrow Agent shall deliver the relevant 
Source Code in accordance with the instructions of Licensee.  If Licensor delivers written documentation 
disputing Licensee’s claim that a default has occurred, then Escrow Agent shall not deliver the Source 
Code to any Licensee or Licensor until directed to do so by Licensor and Licensee jointly or by an 
arbitrator, or until Escrow Agent is ordered to do so by a final order of a court of competent jurisdiction, 
and upon such delivery this Agreement shall terminate with respect to the Source Code so delivered. 

 
10. Source Code License Grant. 

a. License Grant for Use of Source Code.  If the Source Code is released to Licensee pursuant to the 
section entitled “Delivery of Source Code to Licensee”, Licensor hereby grants Licensee the right to use, 
access, perform, display, copy, distribute and create derivative works from the Source Code for internal 
use in accordance with the terms and conditions of the License Agreement. 

 
b. Non-Disclosure. Licensee acknowledges and agrees that use of the Source Code is furnished to 

Licensee on a confidential and secret basis for the sole and exclusive use of Licensee, and not for sale, 
distribution, sublicense or disclosure to third parties.  Licensee shall treat Source Code with the same 
degree of secrecy it accords its own confidential information. 
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11. Delivery Site.  Delivery of the Source Code to Licensee or return of the Source Code to Licensor shall be at 
the offices of the Escrow Agent as indicated herein unless special delivery instructions concerning delivery 
elsewhere are furnished to the Escrow Agent by the party hereto authorized hereunder to receive the Source 
Code. 
 
12. Representations and Warranties of Licensor.    Licensor represents and warrants to Licensee that (a) the 
Source Code, as delivered to Escrow Agent, constitutes the source code and related commentary for the 
Software; (b) the Source Code delivered to the Escrow Agent is in a form suitable for reproduction by computer 
and photocopy equipment, and consists of a source language statement for the program or programs comprising 
the software in sufficient detail to allow a reasonably skilled third party programmer or analyst to modify, maintain 
or enhance the software; and (c) the Source Code as delivered to Escrow Agent will properly compile into the 
Software with the specifications defined in the Licensed Agreement. 
 
13. Escrow Agent Obligations.   

a. Obligations of Escrow Agent.  The Escrow Agent shall be responsible only for the acceptance, storage 
and delivery of the Source Code in accordance with the terms of this Agreement and for the exercise of 
due diligence in accordance with the high level of care accorded fiduciary obligations; shall have no 
obligation or responsibility to verify or determine that the Source Code deposited with Escrow Agent by 
Licensor does, in fact, consist of those items which Licensor is obligated to deliver under this Agreement; 
shall bear no responsibility whatsoever to determine the existence, relevance, completeness, currency, or 
accuracy of the Source Code; and shall be entitled to act in good faith reliance upon any written 
instruction, instrument, or signature believed in good faith to be genuine and to assume in good faith that 
any person purporting to give any writing, notice, advice, or written instruction in connection with or 
relating to this Agreement has been duly authorized to do so.  If Escrow Agent is uncertain of its duties or 
rights hereunder, it will refrain from taking any action other than to safely retain the Source Code until 
Licensor and Licensee direct it otherwise in writing jointly or by final order of an arbitrator or a court of 
competent jurisdiction.  Except as expressly provided in this Agreement, Escrow Agent agrees that it will 
not divulge or disclose or otherwise make available to third parties whatsoever, or make any use 
whatsoever, of the Source Code, or any information deposited with it by Licensor in connection with this 
Agreement, without the express prior written consent of Licensor. 

 
b. Non-Disclosure.  Escrow Agent acknowledges and agrees that the Source Code is furnished to Escrow 

Agent on a confidential and secret basis for purposes outlined herein, and not for sale, sublicense or 
disclosure to third parties.  Escrow Agent agrees that it will not handle, transport, publish, disclose or 
otherwise divulge the Source Code to third party except Licensee under the circumstances set forth in the 
section entitled “Delivery of the Source Code to Licensee” or to Escrow Agent employees with a need to 
know such information. 

 
14. Ownership. Licensor shall retain ownership of the copyrights, trade secret, trademark, service mark, 
patents, patent application, moral rights and all other industrial and intellectual property rights in the Source Code 
and any derivative works thereof.  Licensor reserves all rights in and to the Source Code not expressly granted to 
Licensee in the Agreement.  Nothing in this Agreement will be deemed to grant, by implication, estoppel or 
otherwise, to any party a license under any of Licensor's existing or future patents. 
 
15. Indemnity.  Licensor and Licensee jointly and severally agree to defend and indemnify Escrow Agent and to 
hold Escrow Agent harmless from and against any and all claims, actions and suits, whether groundless or 
otherwise, and from and against any and all liabilities, losses, damages, costs, charges, penalties, counsel fees, 
and any other expense of any other nature, including, without limitation, settlement costs incurred by Escrow 
Agent on account of any good faith act or omission of Escrow Agent, in respect of or with regard to this 
Agreement except as to the obligations of Escrow Agent specified in the sections entitled “Storage and Inspection 
of Materials”, “Delivery of Source Code to Licensee” and “Escrow Agent Obligations” . 
 
16. Payment.  The Escrow Agent shall be compensated as set forth on Exhibit A (“Fee Exhibit”) attached 
hereto.  The fees set forth in the Fee Exhibit are for Escrow Agent’s ordinary services as escrow holder.  In the 
event Escrow Agent is required to perform any additional or extraordinary services as a result of being escrow 
holder, including intervention in any litigation or proceeding, Escrow Agent shall receive, upon prior written 
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approval of the parties responsible for payment of Escrow Agent’s expenses, reasonable payment for such 
services and be reimbursed for such costs incurred, including reasonable attorneys’ fees.  All costs and expenses 
for establishing and maintaining the escrow including but not limited to Escrow Agent’s Payment and expenses 
shall be borne by  (insert party to pay for escrow) and Escrow Agent shall invoice such party. 
 
17. Discharge Of Escrow Agent.  Escrow Agent may resign and be discharged from its duties or obligations 
hereunder by giving notice in writing of such resignation to Licensor and Licensee specifying a date when such 
resignation shall take effect, which date shall be at least one (1) year after the date of receipt of such notice.  Prior 
to the effective date of such resignation, with the prior written consent of Licensee, which shall not be 
unreasonably withheld, Licensor shall arrange for the services of a new escrow agent, and Licensor and Licensee 
agree to execute and deliver another escrow agreement with such new escrow agent having substantially the 
same terms as this Agreement.  Upon Licensor notifying Escrow Agent of the name and address of the new 
escrow agent, Escrow Agent agrees to forward the Source Code to such new escrow agent provided that Escrow 
Agent has received payment for its fees and costs pursuant to the section entitled “Payment”.  In the event that 
the above one (1) year period elapses without Escrow Agent having received payment of any remaining fees due, 
Escrow Agent shall have the option, without further notice to any party, to destroy the Source Code. 
 
18. Survival.  All terms of this Agreement, which by their nature are intended to survive termination of this 
Agreement, including without limitation, sections entitled “Records”, “Limit of Liability”, “Source Code License 
Grant”, “Representations and Warranties of Licensor”, “Ownership”, “Miscellaneous”, shall so survive termination. 
 
19. Force Majeure.  Any party shall be excused from performing hereunder to the extent that it is prevented from 
performing as a result of any act or event which occurs and is beyond its reasonable control, including, without 
limitation, acts of God, war, weather, utility or telecommunications outages, unrest or riot, strikes any action of a 
governmental entity; etc. provided that the party experiencing the force majeure provides the other with prompt 
written notice thereof and uses reasonable efforts to remedy effects of such matter. 
 
20. LIMITATION OF LIABILITY. NO PARTY HEREUNDER SHALL BE LIABLE FOR ANY INCIDENTAL, 
INDIRECT, EXEMPLARY, SPECIAL OR CONSEQUENTIAL DAMAGES, UNDER ANY 
CIRCUMSTANCES, INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, REVENUE OR SAVINGS, 
OR THE LOSS OF USE OF ANY DATA, EVEN IF SUCH PARTY HAD BEEN ADVISED OF, KNEW, 
OR SHOULD HAVE KNOWN, OF THE POSSIBILITY THEREOF.  UNDER NO CIRCUMSTANCES 
SHALL ESCROW AGENT’S, LICENSOR’S OR LICENSEE’S CUMULATIVE AGGREGATE LIABILITY, 
EACH HEREUNDER, WHETHER IN CONTRACT, TORT, OR OTHERWISE, EXCEED [Insert amount 
in relation to value of Software Valuation]   
  
21. Relationship.  All parties’ relationships with the others shall be that of independent contractors and nothing 
in this Agreement should be construed to create a partnership, joint venture, or employer-employee relationship 
among any parties.   
 
22. Miscellaneous.  Any party may assign this Agreement to any successor in interest who purchases or 
through change in control owns greater than fifty percent of the assets or equity of such entity and agrees in 
writing to be bound by the terms and conditions herein; any other assignment shall be void.  This Agreement shall 
be governed by, enforced under, and construed and interpreted in accordance with, the laws of (insert state law 
to apply)    without reference to conflict of laws principles.  Each party consents to venue and 
personal jurisdiction in (insert place disputes to be litigated).  If any provision of this Agreement is found by a 
proper authority to be unenforceable or invalid such unenforceability or invalidity shall not render this Agreement 
unenforceable or invalid as a whole and in such event, such provision shall be changed and interpreted so as to 
best accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law.  This 
Agreement is the complete and exclusive agreement regarding the Software Escrow between the parties, and  
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replaces any prior oral or written communications between the parties regarding Software Escrow.   
  
 IN WITNESS WHEREOF, the parties hereto have caused this Software Escrow Agreement to be executed as 
of the Effective Date. 
 
[Insert name of Licensor]  [Insert name of Licensee] 
 
 
By:  By:  
 
 
Name:   Name:  
 
Title:   Title:   
 
Date:  Date:  
 
 
 
[Insert name of Escrow Agent] 
   
   
 
 
By:   
  
 
Name:    
 
Title:    
Date:     
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Exhibit A 

Fee Exhibit 
 

(Insert escrow fee information) 
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